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Chapter Four

From Bruno to Gonzales:
Patriarchal Privacy and the Failure to Protect

Introduction
While People v. Liberta1 represented a considerable success for battered women bringing

1

criminal cases, the movement's more common judicial victories during the 1980s took place in
a different arena: civil litigation. The deluge of civil cases at this time represented a concerted
strategy on the part of battered women's legal advocates. The growth of national organizations
dedicated to addressing domestic violence throughout the 1970s had facilitated increased
communication among victims and activists, who began to realize that the problem of police
noninterference in "domestic disputes" was widespread and pervasive. Just as the movement
was considering how best to address this problem, the US Supreme Court ruled, in 1978, that
municipalities could be held liable in civil court for their actions.2 This increased awareness of
police negligence in cases of domestic abuse, along with the availability of a new remedy,
contributed to a wave of civil suits targeted at the problem of police negligence. These kinds of
suits also provided another legal option for battered women and their advocates to pursue
when the criminal law proved inadequate.
Unlike criminal cases, in which the state served as prosecutor and plaintiff against batterers,

2

these civil cases usually placed the state (or its agents) in the role of respondent. Battered
women themselves were the plaintiffs in these cases, and police departments, most often, were
the defendants.3 In these lawsuits, often referred to as "Section 1983 cases," victims of
domestic violence sought financial awards from police and other government entities based on
Section 1983 of the Civil Rights Act of 1871, which provides a federal cause of action for
individuals whose constitutional rights are violated by state actors.4 Specifically, the
constitutional bases of these suits lay primarily in the substantive due process and equal
protection clauses of the Fourteenth Amendment and the notion that the state had a duty to
protect battered women from violence. When police systematically refused to arrest abusive
partners, they failed to protect battered women to the same extent that they protected men or
victims of nondomestic (i.e., "stranger") violence.
At the root of this failure to protect battered women was the patriarchal notion of privacy:

3

respect for the nuclear, familial home and the man's dominance therein. By challenging in court
existing law-enforcement policies and procedures of noninterference in violent homes, battered
women and their lawyers tested judicial notions of privacy, asking whether courts would refute
or uphold the antiquated ideal of "a man's home as his castle." Thus, while these cases were
primarily argued on equal protection or substantive due process grounds, they simultaneously
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attempted to chip away at patriarchal ideas about privacy and gender roles. In so doing, they
articulated rights for women that superseded the presumed right of men to behave with impunity
in their homes regardless of the welfare of others.
Two issues that would prove critical to many of these cases were the doctrines of "special

4

relationship" and "qualified immunity." Unlike equal protection and due process, which are
constitutional grounds on which to bring a wide range of cases, these are two doctrines
developed through case law that help to define the responsibility of state actors to individuals.
The first of these, special relationship, delineated the particular circumstances, such as the
existence of a restraining order, in which police might owe battered women a special duty of
protection. The second, qualified immunity, outlined those situations in which individual officers
might be exempt from just such a responsibility. The courts' wide-ranging interpretations of
these issues, discussed in further detail in this chapter, helped to shape the outcome of
battered women's civil cases.
This chapter will explore the influence of these two issues while tracing the major developments

5

of this period of civil litigation. I will begin with a brief examination of the precursors to this
judicial trend, followed by a more detailed explanation of the first two landmark class-action civil
lawsuits battered women brought against police: Bruno v. Codd5 and Scott v. Hart.6 After
discussing the effects of Bruno and Scott, I will then turn to the individual lawsuits of the earlyto mid-1980s (a fairly fruitful period for battered women plaintiffs), when the issues of special
relationship and qualified immunity first became salient. The next section of the chapter will
explore the ways in which these individual civil suits against police faced increasing difficulty in
the courts during the latter half of the decade.
In 1989, the judicial landscape changed dramatically. In a landmark child abuse case entitled
DeShaney v. Winnebago County Department of Social

Services,7

6

the United States Supreme

Court declared that "a State's failure to protect an individual against private violence simply
does not constitute a violation of the Due Process Clause,"8 except in cases in which the
individual was either physically in state custody at the time of the assault, directly exposed to
increased danger by a state actor, or injured due to inadequate police training.9 These new,
strict requirements for seeking civil redress rendered future "failure to protect" litigation on
behalf of battered women exceedingly difficult. In the next section of the chapter, I will examine
the DeShaney case and its aftermath, paying particular attention to the judicial reasoning of the
majority opinion and the dissents, as well as the implications of this case for battered women's
civil litigation against police and other state entities.
In the decade that followed DeShaney, civil suits against police departments for their failure to

7

protect battered women seemed all but impossible. In fact, it was not until 2002 that the
movement had any indication that such suits might see real success again. In the Tenth
Circuit's 2002 opinion in the case of Gonzales v. Castle Rock, the court accepted the plaintiff's
argument that DeShaney had closed off only substantive, but not procedural, due process
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claims.10 As such, the court found, battered women did have another option available to them,
even after DeShaney. Unfortunately, the circuit court's opinion was not the final word in
Gonzales, and the ultimate outcome of this case at the US Supreme Court level has come to
signify a strengthening of the DeShaney ruling, and a bleak future indeed for battered women's
civil litigation. The final section of this chapter therefore explores the Gonzales case and
reflects on the future of battered women's civil suits against police and other state actors in light
of its outcome.
The history of these civil cases provides a valuable vantage point on the utility of privacy for

8

battered women's activists. The "failure to protect" cases were predicated in many ways on a
paternalistic model of the state as protector. While this strategy was undeniably successful on
several levels—bringing justice to individual victims or their surviving family members, sending
a powerful message about domestic violence, and raising public awareness of the issue—it
had some serious limitations, as well. Lawyers advocating for battered women in the postDeShaney, post-Gonzales era have continued to find themselves in the difficult position of
having to prove their clients worthy of state protection and state intervention in their homes.
The significantly decreased chance of success with such suits today suggests that this model
may have run its course. Instead, the greatest use of privacy for battered women may be its role
in the assertion, Liberta-style, of an affirmative right to bodily integrity and self-determination.

Significance of the "Failure to Protect" Era
The proliferation of the "failure to protect" cases during the 1980s indicated a critical moment in

9

the battered women's movement. Primarily, this abundance of cases signaled that battered
women's advocates of this era were specifically and deliberately pursuing a judicial strategy to
combat domestic violence. A memo entitled "Action Programs in Domestic Violence" from the
1978 National Conference of the National Organization for Women, for example, suggested
that one way to take action was the following:
LITIGATION: Where there are laws, there is often a grave lack of enforcement.
This is particularly true on an issue involving the privacy of the family. Perhaps
you have a county prosecutor who refuses to take domestic violence cases—
perhaps you should take HIM/HER to court.11

Using the courts to effect social change in the arena of domestic violence made good sense at
this time, given the support that had recently become available with the formation of the
National Battered Women's Law Project (NBWLP) in the mid-1970s. Unlike criminal cases
(such as Liberta) that were initiated by an obvious violation of criminal law against a particular
individual, each element of these civil cases had to be carefully formulated, from the selection
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of plaintiffs to the selection of judicial grounds on which to proceed. As a result, battered
women's advocates bringing civil lawsuits could more easily shape their cases for the benefit of
not only the named plaintiffs, but the movement itself.
In addition to combating domestic violence, some of the lawyer-activists who brought these

10

cases were purposefully battling broader societal attitudes as well. Meeting minutes from an
early litigation strategy session for Bruno v. Codd, one of the first two class-action suits against
police, note that the "purpose and effect of the lawsuit was discussed. It was agreed that the
underlying problem being confronted is sexism. . . . [W]e should not lose sight of the fact that
the problem is larger than framed by our lawsuit."12 The filing of class-action and other civil
suits as a means of confronting sexism as well as domestic violence indicates that the battered
women's movement was very deliberately choosing judicial paths to effect social change.
Having chosen this judicial strategy, battered women's activists pursued it vigorously. Shortly

11

after the initiation of the Bruno and Scott lawsuits, scores of similar cases were brought on
behalf of battered women around the country. The surge in activity between 1979 and 1989
was so vast that the NBWLP produced several publications tracking this new arena of battered
women's litigation.13 These reports detailed an array of civil suits against police and
prosecutors in numerous states, including Alaska, Oregon, Connecticut, Texas, South Carolina,
Tennessee, Michigan, Washington, Arizona, Kansas, Illinois, Pennsylvania, New York, and
California. The multitude of similar cases brought within the same time period, combined with
the communication afforded by the NBWLP, gave activists the opportunity to learn from and
build on each other's strategies and successes. This series of cases, therefore, signaled a
concerted, nationwide effort to use the judicial system to uphold the rights of battered women.
In addition, the nature of the rights being asserted at this time diverged significantly from those

12

usually at issue in the more common criminal cases. Whereas criminal cases were brought by
the state on charges of assault and battery or other violations of the state's criminal code, these
civil cases were brought by and on behalf of battered women themselves. This formulation was
particularly empowering for battered women, as it afforded them an active role in the pursuit of
justice. As plaintiffs, women were able to move beyond the role of victim and participate as
agents in the judicial process. These suits were brought on state or federal constitutional
grounds, or both, enabling plaintiffs the opportunity to succeed and to effect change on several
levels.
Most cases were brought on the basis of equal protection and/or due process clauses, via

13

Section 1983. The specific nature of the claims varied, but most asserted that the plaintiffs
were being denied the equal protection of the laws in some way. Some claims were based
solely on gender, arguing that women did not enjoy the full protection of the laws relative to
men. Others included a racial analysis, noting that battered women of color were not protected
equally relative to white women and men. Others claimed that battered women received less
protection than non-battered women, or than all victims of non-domestic crimes. By asserting
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the battered woman's right to equal protection of the laws, particularly with regard to her gender
and her race, these suits emphasized an affirmative right that extended beyond basic criminal
remedies. Likewise, by seeking financial damages as well as policy changes from state entities,
these cases implicitly urged courts to recognize the economic component of domestic abuse
as well as the intrinsic value of its victims. The resulting financial awards provided a crucial
affirmation of women's agency, serving as a formal, tangible recognition of women's suffering.
Many of the civil cases brought on behalf of battered women during this era achieved success

14

in the courtroom. In some cases, courts flatly rejected police officers' defenses that they should
be immune from such litigation by virtue of the discretionary judgment necessary to fulfilling
their official roles.14 At other times, courts affirmed battered women's equal protection and due
process claims, finding, for a variety of reasons, that police officers did have a specific
affirmative duty to protect battered women, and that they could therefore be held liable under
§1983 when they failed to provide this protection.15 The most highly publicized of these cases
was Thurman v. City of Torrington,16 in which a Connecticut District Court found that city
officials and police officers "are under an affirmative duty to take reasonable measures to
protect the personal safety of . . . women whose personal safety is threatened by individuals
with whom they have or have had a domestic relationship," and that "failure to perform this duty
would constitute a denial of equal protection of the laws."17 This case also resulted in an
unusual degree of financial remuneration for the plaintiff, with a federal jury eventually awarding
Thurman significant compensatory damages.
While several of these suits succeeded in court and resulted in financial awards to plaintiffs, the

15

success of this strategy could also be gauged by the degree to which they raised awareness
about the problem. Local media, for example, often provided supportive coverage even to
those cases whose outcomes did not strictly favor the battered women plaintiffs, thereby
generating a great deal of publicity for the issue of domestic violence and engendering public
pressure on police departments and other state entities.18 At the same time, such cases served
as models for other lawyer-activists around the country. As the National Center on Women and
Family Law (NCOWFL) began tracking the strategies and judicial successes and failures of
each case, battered women's advocates were able to more effectively tailor and refine their
approaches to subsequent cases.
Neither of the two major class-action suits that ushered in this era—Bruno v. Codd and Scott v.

16

Hart—achieved unequivocal success in the courtroom. The damages plaintiffs sought were not
awarded, and the courts, for the most part, did not accept the arguments of the plaintiffs. Yet
the settlements in which both cases ended ultimately provided the critical first steps toward
improving police departments' policies and procedures regarding domestic violence. After the
filing of these and similar cases prompted modifications to official procedures, battered
women's advocates succeeded in effecting similar policy changes without litigation in several
cities, including Atlanta, Chicago, New Haven, and San Francisco.19
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At the same time, lawyers and activists were aware that such developments, while undeniably

17

important, would never solve the problem entirely. They noted that "legal advocacy [was not]
sufficient by itself either to combat woman battering or completely aid one woman."20 Success
within the courtroom would need to be accompanied by attitudinal change. Laurie Woods,
Executive Director of the NCOWFL, observed that "the attitudes which originally gave rise to
the practice of arrest-avoidance in wife-assault cases are independently and deeply ingrained
in members of the police force. They are not likely to be eliminated by a mere change in
regulations."21 Nonetheless, such policy changes were a significant first step in altering police
attitudes and practice, and the lawsuits which gave rise to them also allowed for compliance
measures, including monitoring by battered women's advocates. Thus, cases that appeared
unsuccessful by purely judicial measures often served the larger goals of the movement to
some extent.

Battered Women's Civil Litigation in the Pre-DeShaney Era
Precursors to Bruno and Scott
While this civil litigation on behalf of battered women proliferated during the 1980s, it did not

18

originate then. In fact, several similar cases had achieved various degrees of success in prior
decades. As early as 1956, for example, the Supreme Court of New York held the city of
Watertown liable for the injuries of a battered woman and the death of her husband as a result
of the negligent actions of the city's police force.22 In this case, the Watertown police had prior
knowledge that the husband had threatened to kill his wife and others with his unlicensed gun,
for which he did not have a permit. The police nevertheless returned the gun to the husband,
thus enabling him to use it to shoot his wife and himself shortly thereafter. Eight years later, a
California court held that a municipality could be liable when its police department failed to
inform a battered woman, as promised, when her abusive husband had been released from
jail.23 In several other early cases, courts found potential liabilities for those municipalities
whose police had failed to provide adequate protection to battered women who had previously
reported domestic threats and assaults,24 including municipalities that had withdrawn existing
police protection25 or that had released batterers from police custody despite the batterers'
threats of murder.26 These early cases, still too isolated and few in number to signify a cohesive
strategy for battered women's legal advocacy, nevertheless paved the way for the surge of civil
litigation that was to come. Having succeeded in various courtrooms, these cases precipitated
the next major judicial strategy of the battered women's movement.

The Class-Action Lawsuits: Bruno and Scott
The first indication that the movement's lawyer-activists were using civil litigation as a

19

coordinated judicial strategy came in the form of two class-action lawsuits filed almost
simultaneously on opposite coasts: Scott v. Hart in California, and Bruno v. Codd in New York.
Both cases were filed in late 1976, as the battered women's attorneys for both cases were in
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contact with each other.27 While they differed from each other in several significant ways, both
cases proved instructive to battered women's advocates and opened the door for the series of
civil litigation that would soon follow.
Scott v. Hart was filed in Oakland, California in October, 1976. The class-action suit named five

20

battered women plaintiffs, four African-American and one white, on behalf of all women in
Oakland who had received inadequate police response to domestic violence. The original
complaint details a slew of offenses committed against these five women by the Oakland
police, including failure to respond to a domestic assault for which one woman was
hospitalized; forcing a female victim to leave her own home after an assault (out of refusal to
believe that she lived and paid rent there); encouraging assailants to press charges against
victims; falsely informing battered women that they had no legal recourse; threatening to arrest
victims; refusing to arrest batterers; failing, despite their promises to do so, to follow up on a
victim's attempt to make a citizen's arrest;28 and providing a batterer with keys to his victim's
home and vehicle.29 In this last case, officers were called to a hospital where the plaintiff was
taken after her husband severely beat and threatened to kill her. After locating the assailant,
police refused to arrest him, instead providing him the keys to the plaintiff's home and car. Thus
deprived of transportation, the plaintiff was forced to walk home from the hospital at 4:00 a.m.
Police refused her request for a ride home by noting that they "were not a taxi service" and
suggested that in the event the husband did in fact wait at her home to carry out his threats to
kill her, she should call them again. The defendants named in the Scott suit were George Hart,
chief of the Oakland Police Department (OPD), and the Oakland City Council, the governing
body responsible for establishing city policy and overseeing the OPD.30
The Scott case was brought on both state and federal grounds, thus allowing the plaintiffs the

21

flexibility of attempting to prove their case in several different ways simultaneously. On the
federal level, plaintiffs first charged that their equal protection rights under the Fourteenth
Amendment were being violated, given that assaulted black women were not protected equally
relative to assaulted white women and white men, and that women assaulted at home were not
protected equally relative to victims of nondomestic assaults. They alleged that the inaction of
Hart, the OPD, and the city council amounted to an unconstitutional policy actionable under
Section 1983.31 They also charged that the OPD, a federally funded program, unlawfully
perpetuated a policy of race and sex discrimination.32 On the state level, plaintiffs charged the
OPD with breaching their duty to arrest as established in the California Penal Code.33
Two months later, in December 1976, battered women and their advocates in New York City

22

filed a similar suit against the New York City Police Department (NYPD), the New York City
Department of Probation, and the clerks of the New York Family Court. Bruno v. Codd
contained twelve named plaintiffs, all battered women, suing on behalf of all women in New
York City who were similarly situated with regard to domestic violence.34 The plaintiffs claimed
that the NYPD consistently denied protection to victims of domestic abuse on the basis of their
marital status, a practice readily admitted by individual officers and disclosed in the New York
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Police Patrol Guide.35 Like the Scott plaintiffs, they charged police with refusing to arrest
assailants and providing battered women with misinformation about their options for legal
recourse.36 The Bruno plaintiffs also accused police of overtly favoring batterers at the scene
of domestic crimes by verbally supporting abusive husbands with such statements as, "Maybe
if I beat my wife, she'd act right too."37
In addition to their complaints against the NYPD, the Bruno plaintiffs charged both the

23

department of probation and the family court clerks with effectively preventing battered women
from obtaining legal recourse through pro se orders of protection.38 As Laurie Woods, an
attorney for the plaintiffs and the future Executive Director of NCOWFL, explained, it was
crucial to confront all three entities (the NYPD, the department of probation and the family court
clerks) in one suit. Plaintiffs' affidavits revealed that each agency tended to shift responsibility
for the protection of battered women onto the other two agencies, resulting in a circle of blame
and no real protection for victims. As Woods explained, the attorneys observed
a pervasive pattern of police sending women to family court, and of probation and
clerk officials at the family court sending women to the police. Employees in each
agency tended to blame those in the other for the battered woman's inability to
get protection. It became apparent that we would have to join all defendants in
one suit in order to prevent any one agency from attempting to escape
responsibility for its own practices by pointing the finger of guilt at non-party
agencies.39

For this reason, the Bruno plaintiffs named the city and state directors of probation and the
chief clerk of family court as well as the police commissioners as defendants in their suit.
Unlike Scott, which was brought in federal district court on both state and federal grounds,

24

Bruno was brought in state court and made no federal claims.40 Instead, the Bruno plaintiffs
charged that police patterns of failure to respond to domestic violence calls, failure to arrest
abusive husbands, and failure to notify battered wives of their right to make citizens' arrests
were violations of both state and city law. These laws, including the New York City Charter and
Code and the New York State Criminal Law, require police officers to enforce the law and to
arrest where "reasonable cause" exists, but do not authorize them to use marital status as a
basis for denying that protection to one group of victims.41 Additionally, the Bruno plaintiffs
charged the department of probation and family court defendants with denying their right of
access to court as outlined in the State Family Court Act and the city rules governing the
department of probation and the family court.42
In addition to the differing legal grounds on which the cases were brought, the selection of

25

plaintiffs also differed radically between the two cases. Because New York Family Court did not
have jurisdiction over unmarried battered women, all of the Bruno plaintiffs were, by necessity,
married women. The Scott lawyers, unrestricted by such jurisdictional issues, ensured that their
plaintiffs covered a range of marital situations, including married, unmarried and living with
boyfriends, and married but in the midst of divorce. In addition, while the Bruno case did not
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mention race or ethnicity,43 the Scott lawyers ensured that their named plaintiffs included
African-American as well as white women, a decision that only seemed natural to plaintiffs'
lawyers Pauline Gee and Eva Jefferson Paterson, given the racial diversity of the population
they were serving.44 In Scott, the African-American plaintiffs initially sued on behalf of all black
women in Oakland who had received inadequate police protection relative to their white
counterparts.45
Interestingly, this race-based claim was quickly dropped. As Gee explains, she and Paterson

26

decided to abandon the racial claim in their amended complaint in response to feedback they
had received from women in the community. Some of this feedback came from white women in
higher-income neighborhoods, who thanked them for bringing the suit and asked them to
broaden the class, given that domestic violence affected them as well, and they too were in
need of police protection. As a result, the amended complaint continued to call attention to the
race of the named plaintiffs, but did not explicitly bring any racial discrimination claims.46
Gee later explained that having a diverse range of plaintiffs was not only meant to represent

27

accurately the population of women, but served another important function as well. She urged
attorneys bringing similar suits to "choose named plaintiffs who represent a cross-section of
society in terms of ethnicity and socio-economic background to dispel the myth that domestic
violence only occurs in the low income and minority population."47
While Gee's observation about the importance of racial and class diversity among plaintiffs had

28

not been specifically articulated by the Bruno lawyers, the underlying premise of her statement
—that such suits could be used as educational tools—certainly was. In fact, lawyers for both
cases approached the suits not merely as a means of achieving justice for their plaintiffs, but
also as a means of raising awareness about domestic violence. As Gee observed, Scott was
filed "with two primary goals in mind: (1) to obtain effective police protection for battered women
and (2) to educate not only the criminal justice system, but also the public as to the problem of
domestic violence."48 The Bruno attorneys concurred. Marjory Fields, currently a justice on the
civil branch of the New York State Supreme Court, was one of the six attorneys who
represented the Bruno plaintiffs. Fields recalled that Bruno was "part of our initial attempt to get
judges and legislatures to look at [domestic violence] as a valid legal issue, [and] to listen to
women the same as other crime victims."49 Minutes from a litigation strategy session held five
months before the filing of the Bruno suit observe that "the lawsuit has potential for improving
the [problems of domestic violence and sexism]. It would publicize the problem, educate
persons as to the extent and the nature of the problem."50 Likewise, discussing the role of
affidavits in the attorneys' preparation of the Bruno suit, Laurie Woods recalled, "We felt that
these statements were important for two reasons. First, as a technical matter, [and] [m]ore
broadly . . . to address the myths and misconceptions about battered women. . . . This was
designed to educate the court from the outset by indirectly dispelling certain notions about
battered women."51 From the beginning, then, the lawyers advocating for battered women in
both cases clearly understood and intended that the influence of these suits would extend far
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beyond the courtroom. Rather than pursuing strictly judicial victories, they explicitly planned that
these cases would serve as vehicles to change the thinking of police, judges, and the general
public about the problem of domestic violence.
To that end, both sets of attorneys garnered plenty of public attention for these suits. Working

29

closely with shelter workers and other battered women's activists, they continually challenged
the notion of domestic violence as a private issue. The Bruno attorneys, for example, held
several press conferences related to the filing of the suit and maintained close contact with
various representatives from print, radio, and television media. Both prior to and following the
filing of the initial complaint, the Bruno attorneys shared media contacts with each other,
solicited publicity help from the National Organization for Women (NOW), and continually
invited reporters to cover the issue.52 Indeed, Marjory Fields initiated such publicity a full two
years before Bruno was filed, when she was quoted in a New York Times article addressing the
need for a stronger police response to domestic violence—one of the first stories in any major
media outlet addressing the problem of domestic abuse at all.53 Similarly, the NCOWFL issued
a triumphant press release entitled, "Batterers Beware! Oakland Police Department to Afford
Better Police Protection to Battered Women" after the settlement of the Scott suit, outlining in
detail the terms of the settlement and the ways in which police would be held accountable.54 By
continually and deliberately bringing domestic violence into the public realm, these lawyeractivists were able to challenge the cultural notion of domestic violence as a strictly private
matter, while simultaneously educating the public about the issue and informing battered
women about the new level of protection they could and should expect from state entities.
Both the Bruno and Scott cases were terminated by agreement between the plaintiffs and the

30

defendants:55 Scott resulted in a settlement decree, and Bruno concluded with a consent
judgment.56 While the technical nature of these documents differed, their content was
remarkably similar. Both settlements barred police from engaging in arrest-avoidance policies
with regard to crimes of domestic violence.57 Specifically, they required the police to treat
domestic violence as a criminal act, by responding quickly to calls for assistance and
proceeding with making arrests in domestic situations just as they would in crimes of stranger
violence.58 They also obligated officers to inform battered women of their right to make citizens'
arrests and to help them to pursue those arrests when requested to do so.59 Furthermore, both
agreements required explicit changes in the written police policy that, in both New York and
Oakland, had encouraged officers to engage in mediation between victim and perpetrator as a
means of avoiding arrest.60 Instead of mediation, the change in policy mandated by these
settlements required police to presume that arrest was indeed an appropriate response to
domestic violence, and that it was required if the facts at the scene established probable
cause.61 This aspect of the agreements was immeasurably significant, for it went to the very
heart of the police attitudes (and the resulting lack of protection) that had inspired the lawsuits.
As Woods observed, "mediation is an invitation to the police officer to discourage the victim
from pursuing her legal remedies and often to encourage future violence."62 By mandating
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arrest instead of mediation in cases of domestic abuse, these provisions directly challenged
existing notions that abusive men were immune from state sanction within the private sphere of
the home.
In addition to requiring police to respond quickly and arrest as necessary, both settlements also

31

forbade officers from using their most common excuses for refusing to arrest batterers. First,
the relationship of the perpetrator to the victim had long been used as a justification for
inaction. In the Scott lawsuit, for example, plaintiffs reported having to misrepresent their abuse
as stranger violence in order to get police to respond at all.63 Both agreements specifically
prohibited the practice of distinguishing between domestic and stranger assaults when
determining probable cause for arrest.64 Second, the victim's previous history of seeking or not
seeking police assistance for domestic violence often prejudiced officers' decisions to arrest or
not.65 According to the settlements, a woman's previous calls to police for assistance or
decisions whether or not to secure orders of protection could not determine police response to
a new incidence of violence.66 The agreements also prevented police from considering either
the victim's stated or perceived preference to pursue the matter in a particular court (Bruno
only),67 or the perpetrator's promises to cease the violence (Scott only),68 when assessing
probable cause.
By eliminating each of these justifications, the settlements placed the responsibility for

32

punishing batterers, and condemning domestic violence, in the hands of the state. This shift in
responsibility represented both a symbolic and a practical departure from the pre-Bruno and Scott days, in which battered women were left to defend themselves from assault, often with
little or no assistance from local law enforcement. At the same time, by insisting that batterers
receive no further protections or consideration than other assailants, these provisions helped to
support the characterization of domestic violence as a crime deserving of punishment, not
merely a private, family matter unworthy of state intervention.
Finally, both settlements included provisions regarding compliance with their terms. The Scott

33

agreement, for example, outlined numerous measures required of the city of Oakland and the
OPD. Because the OPD was required to change its police training to reflect the terms of the
settlement decree, police agreed to develop, with plaintiffs, a domestic violence training
protocol with which to educate current and future officers.69 Additionally, the OPD worked
together with a coalition of plaintiffs and other battered women's advocates to educate judges
and district attorneys about the proper handling of domestic violence cases.70 The Scott
settlement also required the city of Oakland to apply for federal funding to obtain support
services for victims of domestic abuse.71 The Bruno consent judgment, perhaps because of its
higher level of judicial enforceability, provided fewer specific instructions regarding compliance.
It did, however, require the NYPD to amend all of its official documents, including regulations,
memoranda, and training materials, to reflect the terms of the agreement.72 The agreement
further obligated the police commissioner and his successors to inform all NYPD employees of
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its terms.73 Additionally, the document mandated that any complaint lodged by a battered
woman against an officer for violating the terms of the consent judgment must be investigated
and addressed by a supervising officer as soon as possible.74
Ultimately, while neither Bruno nor Scott achieved unqualified success in the courtroom—the

34

plaintiffs were not awarded the damages they sought, and both cases were settled by
agreement—their significance to the battered women's movement should not be
underestimated. Not only did these cases yield considerable short- and long-term results, but
they also established a significant model for subsequent litigation, thereby initiating an era of
litigation activism within the movement. Together, Bruno and Scott signaled the first truly
coordinated litigation strategy within the movement, as the lawyers on both coasts shared
information and resources with each other and with the NCOWFL.75 Both were designed to be
"impact cases," intended not just to achieve greater legal protection for battered women, but
also to raise awareness among police, judges, and the general public about domestic violence
and gender inequality.76
The long-term effects of the cases have been substantial. At the most practical, local level, the
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settlements that the Bruno and Scott plaintiffs reached with police departments dramatically
improved the legal protection available to the battered women of Oakland and New York City.
In particular, the accountability provisions included in the agreements and the monitoring efforts
undertaken by battered women's advocates helped to ensure that the litigation produced
genuine and lasting procedural changes. These efforts then resulted in the development of
model police protocols that were eventually replicated across the nation, whether as a result of
similar litigation or in response to pressure from battered women's advocates.77
In addition to securing increased physical protection for battered women, this litigation also

36

effected change of a less tangible, though no less important, nature. The publicity generated by
these lawsuits—including some of the very first major newspaper coverage about the scope of
the problem of domestic violence78—did much to raise awareness among the general public. In
addition, anecdotal evidence in the months following the settlements suggested that the suits
had begun to affect the attitudes and behaviors of batterers as well as police. Woods observed
that, following the Bruno settlement,
[local activists] received telephone calls from women informing them that their
husbands had stopped beating them; conversations with clients indicate that a few
certain precincts are making arrests and that some officers are informing women
that while they could not help them last month, they can now in response to the
consent judgment. Conversations also indicate that some husbands have ceased
their beating as a consequence of reading about the consent judgment in the
newspapers . . . ; others because they have been arrested pursuant to the terms
of the agreement.79
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Thus, while the lawyer-activists involved in these suits were certainly aware of their inability to
mandate attitudinal changes via litigation—a natural limitation of the judicial system—it seems
clear that the combination of the lawsuits and the ensuing publicity yielded results that
extended beyond mere policy changes.
Overall, the Bruno and Scott suits suggested—on both formal, procedural levels and informal,
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attitudinal levels—that domestic violence was not simply a private, family matter. By
demanding police intervention in violent homes, this litigation directly challenged existing
notions that abusive men were immune from state sanction within the private sphere of the
home. In fact, the rejection of domestic privacy as a refuge from criminal punishment and the
refusal to privilege the marital home as the domain of masculine rule at all costs were at the
core of these suits. The impact of this litigation strategy would be felt for years to come, as
battered women's advocates proceeded to pursue Bruno- and Scott-inspired suits for the next
ten years.

Civil Litigation in the Aftermath of Bruno and Scott
The decade following the highly publicized Bruno and Scott settlements was initially marked by
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several additional class-action suits in other parts of the country that resulted in settlements
similar to those in New York and Oakland.80 However, class-action lawsuits also contained
several inherent disadvantages, including the difficulty involved in securing class-action status,
the extra time and resources demanded by such large-scale suits,81 and the potential of such
suits to establish negative judicial precedent for other plaintiffs if they failed.82 Perhaps because
of these potential pitfalls, battered women and their advocates turned increasingly toward
individual lawsuits during the 1980s. This development within the movement also reflected a
larger national trend of decreasing reliance on class-action lawsuits at this time.83
While the level of success attained by the plaintiffs varied greatly in these cases, the outcomes
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did exhibit a chronological pattern (see Table 4.1: Success of Battered Women's Civil Suits
Against Police). In general, those cases that were tried earlier in the decade were decided more
favorably, with the most notable and well-publicized financial successes for battered women
peaking in the middle of the decade. The latter part of the 1980s was less kind to battered
women, as plaintiffs began losing most of their cases in the two years leading up to the
DeShaney case. DeShaney, then, represented the culmination of these losses and was a major
judicial defeat for battered women.
While all of these civil cases of the 1980s were brought against local police departments and/or
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prosecutors, the specific grounds for the proposed remedies varied: while many were brought
as federal Section 1983 claims, several were brought on state grounds. Almost all of the cases
charged that police failure to protect the plaintiffs from domestic violence (or, in some cases,
prosecutors' failure to pursue their cases) violated their rights to equal protection and/or
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substantive due process. Finally, the outcomes of most of these lawsuits ultimately hinged on at
least one of two critical issues: "special relationship" and "qualified immunity," the former of
which would factor prominently in the DeShaney case at the decade's end.
The basic elements of a Section 1983 claim include consideration of two questions. First, was

41

the person responsible for the offending conduct acting under color of state law? In other
words, was the responsible party acting in an official capacity as a representative of the state?
Second, did the conduct in question deprive the plaintiff of rights, privileges, or immunities
guaranteed by the constitution or laws of the US? While these questions pertain specifically to
federal Section 1983 claims, very similar issues govern battered women's state claims against
police, as well. Claims based on state law generally referred to state statutes such as Oregon's
1977 Abuse Prevention Act, which included provisions for warrantless arrest based on probable
cause for the violation of a protective order.84 A state case might consider, for example,
whether police officers who knowingly failed to enforce such a statute could be held liable for
the harm that befell the plaintiff as a result.85 The civil cases brought by battered women during
this era, therefore, whether on federal or state grounds, generally revolved around the issues of
who should be held responsible for the offending actions, and to what extent those actions
violated statutory or constitutional rights.
For judges deciding these cases, answering these two questions involved consideration of
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several factors. One of the most significant of these factors was the "special relationship" test.
The special relationship concept originated in a series of cases that questioned whether the
due process clause of the Constitution implied an affirmative duty on behalf of police officers to
protect the public. These cases explored the contours of this duty by examining levels of police
responsibility in a variety of situations not related to domestic violence. In one case, for
example, a black man had been beaten to death by a gang of white youths. Plaintiffs claimed
that police were responsible for generally failing to protect black people on the public streets, an
argument that the court rejected.86 In another case, however, officers who witnessed but did
not intervene in a brutal beating were found liable under Section 1983 for failing to perform the
duties of their office.87 As this line of cases developed, courts agreed that police could not be
held liable for all citizens' injuries under Section 1983 unless police actions (or failure to act)
constituted a specific breach of their stated duties that could be shown to have directly caused
the injury.
Eventually, this line of judicial reasoning was narrowed even further, as judges began to
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suggest that state actors could only be held liable for injury to those who were directly in state
custody, such as prisoners and patients in state mental institutions—in essence, only when the
state had a "custodial relationship" with particular individuals.88 Shortly thereafter, courts were
asked to consider whether child and family services agencies could be held liable for the
deaths of children whose families they were ostensibly supervising. Because these deaths
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occurred in private homes, but under the supervision of an agency meant to prevent such
incidents, courts jettisoned the overly restrictive custodial relationship model. They replaced it
with the special relationship model, on the grounds that
the due process clause of the Constitution provides no basis for imposing
liability . . . on state officers who either negligently or even recklessly facilitate the
criminal actions of a third party, absent some special relationship between the
victim and . . . the state officer.89

This special relationship approach allowed for broader interpretation of the due process clause
than the custodial model had. Courts considered a variety of factors to determine the presence
of a special relationship, including
1) whether the state created or assumed a custodial relationship toward the
plaintiff; 2) whether the state was aware of a specific risk of harm to the plaintiff; 3)
whether the state affirmatively placed the plaintiff in a position of danger; or 4)
whether the state affirmatively committed itself to the protection of the plaintiff.90

This model, which allowed for the liability of child and family services agencies in child abuse
cases, could also apply to police officers in domestic violence cases.
The second potentially mitigating factor in the determination of Section 1983 claims was the
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concept of "qualified immunity." The qualified immunity doctrine takes into consideration that
state agents such as police officers must perform certain discretionary functions as part of their
official duties (for example, they must exercise discretion when determining probable cause for
arrest, deciding how to proceed in a volatile situation, etc.).91 Given the inherently discretionary
nature of some aspects of the job, this doctrine provides that state actors are immune from
liability for damages incurred while performing those discretionary functions.92 This immunity
from liability applies only to those specific actions undertaken as discretionary functions, and
only when those actions do not violate "clearly established statutory or constitutional rights of
which a reasonable person would have known."93
Although this potential for immunity was subject to significant restrictions, it nonetheless
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represented a considerable obstacle for battered women bringing civil suits against police.
Throughout the 1980s, courts considered questions of immunity and police liability in a variety
of arenas, including, but certainly not limited to, issues of domestic violence.94 In addition to the
domestic violence cases discussed here, these cases also considered subject matter ranging
from duties of police at the scene of traffic accidents 95 to police obligation to protect a rape
victim from future assaults from the same assailant96 to police role in preventing a shootout at
a bar,97 and more.98
In the course of these deliberations, judges developed several standards to determine which
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duties could be considered discretionary and therefore deserving of immunity. At one point,
courts noted that officials could be granted qualified immunity "if reasonable officials in the
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defendants' position at the relevant time could have believed, in light of clearly established law,
that their conduct comported with established legal principles."99 In other words, this standard
granted immunity based on what the average or "reasonable" officer would have done in a
given situation based on his or her understanding of currently existing law. Ultimately, courts
developed an even broader application of this doctrine, leaving only a few instances in which an
officer might not be granted qualified immunity.100 In a reflection of the increasingly
conservative judicial tenor of the Reagan years, the discretion and immunity afforded to police
officers increased as the 1980s progressed.101 As a result, by requiring plaintiffs to meet such
difficult standards, the qualified immunity doctrine provided a potent defense for police officers
toward the end of the decade, making Section 1983 cases all the more challenging for battered
women.
Despite the potential difficulties posed by the special relationship and qualified immunity

47

doctrines, several courts issued rulings favorable to battered women, most often in the earlier
years of the decade. In 1983, the Supreme Court of Oregon found that police officers who
violated that state's Abuse Prevention Act by failing to enforce an order of protection could be
held liable for the harm that befell battered women and their children as a result.102 The court
flatly rejected the officers' defense of discretionary immunity, noting that the language of the
statute mandated a course of action so clearly that it left no room for discretion. As such, the
Nearing v. Weaver court found that the officers undoubtedly had "a duty specifically towards
these plaintiffs,"103 and reversed the lower court's summary judgment as a result.
Two years later, a district court in Pennsylvania ruled in favor of the administrator of the estate
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of a woman who had been killed by her batterer.104 The plaintiff in Dudosh v. Allentown brought
a federal Section 1983 claim based primarily on the denial of Kathleen Dudosh's equal
protection and due process rights. The court weighed Dudosh's repeated requests for police
assistance heavily when determining the existence of a special relationship. In addition, the
opinion noted that the protective order secured by Dudosh and served by the police gave the
defendants notice of the batterer's violent conduct and "placed an affirmative duty upon the
police department to protect the deceased."105 Given these facts, the court asserted that
[T]he deceased was not just a member of the public at large who through fate and
misfortune becomes a victim of crime in a situation over which the police had no
control or notice. She was a specific individual who had been subjected to
particularized assaults and threats of murder. For these reasons, . . . we conclude
that a special relationship did exist between the deceased and the defendants
such that would vest in Ms. Dudosh a right to adequate police protection.106

This special relationship, the court concluded, rendered the plaintiffs' equal protection and due
process claims viable and subject to relief under Section 1983. Both the Nearing and the
Dudosh courts, therefore, found that protective orders secured by the plaintiffs established an
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affirmative duty on the part of police to protect them from domestic violence. These opinions
plainly signaled that battered women, having deliberately sought legal protection, deserved the
full benefit of that protection.107
Even in cases that did not primarily turn on issues of special relationship or immunity, courts
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accepted evidence of police inaction as validation of battered women's equal protection
arguments. Police defendants in the 1986 case of Bartalone v. Berrien 108 had promised plaintiff
Sandra Bartalone that they would arrest her assailant husband, but never even attempted to do
so.109 Several days later, the husband threatened Sandra with a shotgun at her workplace; in
the ensuing struggle, Sandra was shot in the leg and abdomen.110 A Michigan district court
accepted her argument that the police denied her equal protection "based on her sex, or
marital status, or both,"111 noting that "if a police officer is under a duty to protect persons
within the area of his authority, he must do so on a fair and equal basis. The equal protection
clause requires him to perform his duties without intentionally discriminating on an irrational
basis."112
Likewise, in the Tenth Circuit case of Watson v. Kansas City,113 plaintiff Nancy Watson
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detailed a lengthy history of police failure to arrest her abusive husband—himself a police
officer—despite her repeated requests for his arrest and the copious physical evidence of his
violence toward her. These refusals to arrest were often accompanied by police comments
such as, "If you ever call the police again, I will see to it that you are arrested and you'll never
see those … kids again,"114 and (after an incident in which her husband beat, stabbed, and
raped her) remarks to the effect that "the whole situation was her fault because she had
married [him]."115 Citing the Bartalone opinion, the circuit court found Watson's evidence
sufficient to support her claim that Kansas City unconstitutionally provided less protection to
victims of domestic violence than to victims of stranger violence.116 By affirming these equal
protection claims, opinions such as Bartalone and Watson gave credence to the concept that
the battered women's movement had been promoting for years: namely, that the privacy of the
home should not protect violent crimes from punishment.117
Two cases that made this point more definitively and successfully than any of their
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predecessors were Thurman v. Torrington118 and Sorichetti v. New York.119 The substantial
financial awards and the resulting publicity associated with these cases, both decided in the
mid-1980s, distinguished them as landmark victories for the battered women's movement as
well as for the plaintiffs themselves. In the first case, plaintiff Tracey Thurman brought a federal
Section 1983 equal protection case against the city of Torrington, Connecticut for their failure
to provide equal police protection to victims of domestic violence (relative to victims of nondomestic violence). She demonstrated an eight-month-long record of failure on the part of the
Torrington city police to respond to her requests for protection from her violent husband,
Charles Thurman. This detailed history revealed repeated police refusals to help her obtain a
criminal warrant against her husband, numerous refusals to arrest (or even attempt to locate)
her husband even after he had violated a restraining order, and failure to apprehend the
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husband even after watching him physically injure her.120 The incident for which Charles
Thurman was finally arrested took place in June 1983. After repeatedly stabbing Tracey in the
chest, neck, and throat, Charles was holding a bloody knife when police arrived at the scene. In
their presence, he kicked Tracey in the head twice, dropped their infant son onto her bloody
body, and continued to verbally threaten her, while police refused to intervene. As she lay on a
stretcher being lifted into an ambulance, Charles approached her again. Only at that point was
he finally arrested and taken into custody.121
While Charles received a twenty-year prison term for attempted murder, Tracey remains
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partially paralyzed and permanently disfigured as a result of his assaults. Her lawsuit
succeeded in two important ways: first, a jury awarded her $2.3 million from the city in
compensatory damages, the largest settlement yet received by a battered woman plaintiff in
this type of suit. In addition, Thurman's case produced some of the most strident judicial
support for battered women in all of the civil cases. Ruling on a 1984 motion by the City of
Torrington to dismiss the case, Senior District Judge Blumenfeld noted,
City officials and police officers are under an affirmative duty to preserve law and
order, and to protect the personal safety of persons in the community. . . . This
duty applies equally to women whose personal safety is threatened by individuals
with whom they have or have had a domestic relationship as well as to all other
persons whose personal safety is threatened, including women not involved in
domestic relationships. . . . Failure to perform this duty would constitute a denial of
equal protection of the laws.122

By affirming the equal protection claim, Judge Blumenfeld also provided significant judicial
support for the notion that women deserve protection from violence regardless of whether it is
committed in public or in private.
Furthermore, Blumenfeld stated that the relationship of a crime victim to her assailant should
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have no bearing on the conduct of responding police officers. Citing Bruno v. Codd, he
reiterated that police inaction on the basis of marital status was entirely unacceptable. In
addition, he emphatically rejected the persistent argument that failure to act might promote
"domestic harmony" (aided, perhaps, by the sheer incongruity of discussing domestic harmony
in light of multiple stab wounds):
A man is not allowed to physically abuse or endanger a woman merely because
he is her husband. Concomitantly, a police officer may not knowingly refrain from
interference in such violence, and may not "automatically decline to make an
arrest simply because the assaulter and his victim are married to each other"
(Bruno 1976, at 1049). . . . Such inaction on the part of the officer is a denial of the
equal protection of the laws.
In addition, any notion that defendants' practice can be justified as a means of
promoting domestic harmony by refraining from interference in marital disputes,
has no place in the case at hand.123
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This forceful opinion regarding the rights of battered women and the obligations of police
officers was a substantial victory for battered women seeking redress via the equal protection
doctrine.
Unlike the Thurman case, Sorichetti v. City of New York was not a federal action; the case was
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brought in state court in response to the city's violation of a state family court act.124 In addition,
the violent acts around which this case centered were committed against an infant rather than
an adult woman. (The case was brought by Josephine Sorichetti on behalf of her infant
daughter Dina and herself.) Nonetheless, much of the Sorichetti case also depended greatly on
the assailant's history of violence against his wife, and its outcome, like that of Thurman, held
considerable promise for future battered women's litigation. The facts of the case detail Frank
Sorichetti's history of violence toward his wife Josephine, as well as her repeated attempts to
seek help. In November 1975, an order of protection that Josephine had secured was extended
for one year, granting Frank weekly visitation rights with Dina.125 The first such visit resulted in
the violence that formed the basis of the lawsuit.
Immediately after picking Dina up, Frank directly threatened Josephine's life, stating, "You, I'm
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going to kill you."126 Josephine reported this threat in person at the police station, showing the
officer a copy of the order, recounting Frank's violent history, and urging the officer to arrest
him. The officer responded that there was nothing he could do and sent her home.127 The next
day, Josephine returned to the station, where, fearing for Dina's safety, she repeatedly begged
and demanded that Frank be arrested. Officers repeatedly told her to "just wait" but took no
action, even after the time had passed when Frank was obligated by the order of protection to
return Dina to her mother.128 An hour after this deadline had passed, Frank's sister found him
passed out on her apartment floor, having just attacked Dina brutally enough to send her into a
coma. The injuries Dina sustained as a result of this attack resulted in a forty-day period of
hospitalization and permanent disability. Specifically, Frank attacked the infant repeatedly with
a fork, knife, and screwdriver and attempted to saw off her leg.129
Josephine Sorichetti initiated her civil suit against the city and the police after this last assault.
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Ultimately, like Tracey Thurman, the Sorichetti plaintiffs won significant financial awards: Dina
was awarded two million dollars,130 and Josephine was awarded forty thousand dollars, from
the city defendants.131 Ruling on appeal to uphold these awards, the Supreme Court of New
York concluded that the City of New York (via the NYPD) had an affirmative duty to protect
Josephine and Dina owing to the special relationship that existed between the City and the
plaintiffs.132 While the court acknowledged that the existence of such special relationships is
rare, it held that just such a relationship did exist in this case, based on four factors. The first of
these was the order of protection itself, which, as in Dudosh, played a critical role in
establishing this special relationship.133 The second factor was the police department's
previous knowledge of Frank's history of violence (gained through its dealings with Frank and
the information provided by Josephine).134 Third, the court cited the police department's
response to Josephine's requests for help on the day of the incident; and fourth, simply "Mrs.

© 2008 Columbia University Press

www.gutenberg-e.org/rambo

19 of 48

"Trivial Complaints"

Chapter Four

Kirsten S. Rambo

Sorichetti's reasonable expectation of police protection."135 These elements of the court's
decision are significant, for they indicate that, given knowledge of a violent or potentially violent
domestic situation—particularly, but not exclusively, via a protective order—police are required
to act to protect the victim. Likewise, victims of domestic violence, having sought police
assistance, can "reasonably expect" police protection from further violence. Police departments
that choose to ignore these requests after the Sorichetti ruling do so with full awareness of their
own potential for liability.
While the financial awards of the Thurman and Sorichetti cases were undeniably meaningful for
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the individual plaintiffs, they also held great significance for the battered women's movement
overall. Unprecedented in their magnitude, these awards sent a powerful message that
battered women were being recognized and compensated in the courtroom, and that police
departments were being held accountable for their willful refusal to assist in cases of domestic
abuse. The financial component of the cases, coupled with the court's logic and language on
behalf of battered women, also generated a great deal of publicity for the movement and the
issue itself. Newspapers and law reviews alike reacted strongly to the Thurman and Sorichetti
cases,136 and Tracey Thurman's story was even made into a Lifetime Original Movie.137 The
heightened awareness generated by these cases, in addition to their more tangible financial
and judicial implications, established Thurman and Sorichetti as critical judicial successes for
the battered women's movement.
Regrettably, the civil litigation of the 1980s did not always bring relief to battered women
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plaintiffs. As the decade progressed, the doctrines of qualified immunity and special
relationship became increasingly greater obstacles for battered women plaintiffs, and several
cases resulted in rulings that supported police inaction in violent domestic situations. In a 1987
case heard by the Court of Appeals of Washington, the mother and children of Eleanor Collins
sued the local police, the county, and the Victim Assistance Unit of the county prosecutor's
office.138 After an incident in which her husband Dennis assaulted her with a gun and
threatened to kill her, officials from these agencies had promised Eleanor that he would be
arrested. Although Eleanor relied on this promise, defendants willfully did not arrest Dennis,
and several days later he shot and killed her, and shot and assaulted their children. The court
ruled for the defendants, dismissing the case altogether by affirming "[t]he absolute immunity
[from civil suit] enjoyed by prosecuting attorneys."139 The institution of prosecutorial immunity,
which allows prosecutors to perform their public duties objectively, could not be undermined by
the facts of this case, the court concluded. Assessing the competing priorities of defending this
immunity and compensating the victims in this case, the court chose the former. In short, the
court declared that "the public's need for an independent prosecutor must outweigh the
concern over individual wrongs." The other defendants also enjoyed this immunity, although
briefly. 140
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In some cases, courts relied on both the special relationship and qualified immunity doctrines in
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order to find for the defendants. In the 1987 case of Turner v. North Charleston,141 a South
Carolina district court granted qualified immunity to defendants on the basis that no "special
relationship between the plaintiffs and the city existed that created an affirmative duty of
protection."142 Absent an affirmative obligation, the court reasoned, defendants could not be
held liable for failing to provide protection. The facts of the case were undisputed: plaintiffs
Janice Turner and her son had contacted police repeatedly during the day to notify them of
batterer Vernon Fair's violation of a permanent restraining order and to ask for his arrest.
Police ignored the calls, however, until after Fair had entered Turner's home, shot Janice
numerous times in the head, and attempted to shoot her son.143 Nonetheless, the court found
that none of the police defendants could be held liable for these injuries, not even the officer
who "was apparently aware of the relationship between Turner and Fair, and of Fair's criminal
record, but . . . did not return Turner's telephone calls for assistance," because "it is not clear
that a reasonable official would understand that he is violating someone's constitutional right by
failing to return phone calls."144 In this case, as in Collins, the court found that protection of
state actors' discretionary freedom superseded the physical protection of battered women.
One of the broadest interpretations of qualified immunity—and therefore one of the most

60

problematic, for battered women's litigation—came from the Third Circuit (which includes
Delaware, New Jersey, Pennsylvania, and the Virgin Islands). The 1988 case of Hynson v. City
of Chester,145 like the Collins case, was brought by the mother and children of a woman killed
by her batterer. Alesia Hynson's family brought this Section 1983 case on equal protection
grounds, claiming that the Chester police department treated victims of domestic violence
differently than victims of non-domestic violence. The Hynson court seized this opportunity to
respond to what it perceived as "a growing trend of plaintiffs relying upon the due process and
equal protection clauses . . . to force police departments to provide women with the protection
from domestic violence that police agencies are allegedly reluctant to give."146
Here, the court established a very specific standard of qualified immunity, thereby rejecting

61

Hynson's claims:
[W]e conclude that a police officer loses a qualified immunity to a claim that a
facially neutral policy is executed in a discriminatory manner only if a reasonable
police officer would know that the policy has a discriminatory impact on women,
that bias against women was a motivating factor behind the adoption of the policy,
and that there is no important public interest served by the adoption of the
policy.147

Several factors were enunciated in this standard. First, the court implicitly favored police
officers by starting with the presumption that officers do have immunity and delineating only
those unique circumstances in which such immunity would be lost. In addition, the court stated
that, in order for an officer to "lose" this immunity, all three of its stated conditions must be met.
First, the "reasonable" officer must be aware of the policy's discriminatory effect on women.
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Second, the plaintiff must prove that the policy was adopted at least in part with an intentional
bias against women. Finally, the plaintiff must prove that the policy serves "no important public
interest." Only if a battered woman plaintiff could prove that each of these three conditions were
true in her case would the officers in question then lose the immunity that otherwise would
shield them from liability.
This multifaceted standard, including the particularly difficult to prove "bias-as-motivator"
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component, rendered battered women's suits against police officers exceedingly difficult.
Ultimately, despite the successes achieved by battered women plaintiffs in the earlier part of
the 1980s, their efforts in the latter half of the decade were increasingly stymied by the
doctrines of special relationship and qualified immunity. In general, courts had been more
receptive to battered women's equal protection and due process claims at the beginning of the
decade. Just as these successes seemed to signal a "growing trend," however, courts began to
expand the basis for immunity for police officers in a wide variety of circumstances,148 while
continually narrowing the parameters for a special relationship between police and battered
women. At the same time, the composition of the nation's highest court became increasingly
conservative (and therefore less amenable to the notion of civil litigation as a path to justice)
during the 1980s, as President Reagan appointed several new members to the Court and
Justice Rehnquist assumed the role of chief justice. The combination of these factors resulted
in an increasingly hostile climate for battered women's civil litigation in the years leading up to
the DeShaney case.

DeShaney v. Winnebago County Department of Social Services
The case that would ultimately have the greatest impact on battered women's civil litigation was
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not primarily a battered woman's case. While DeShaney v. Winnebago County Department of
Social Services did pertain to domestic violence, broadly construed—that is, violence
committed in the home—it centered on a horrific case of child abuse. The issues of private
violence and police liability that were salient in the DeShaney case, however, closely echoed
those that had been addressed by the battered women's movement in their civil litigation of the
past ten years. As such, battered women's advocates immediately understood the US
Supreme Court's holding in DeShaney to be a tremendous setback to their efforts. In an article
for the NCOWFL entitled "Suing the Police After DeShaney," Joan Zorza wrote, "[B]efore the
DeShaney decision, battered women had a much easier time suing the police and
municipalities in federal court for failing to protect them . . . Because of the DeShaney decision,
a battered woman can no longer expect to win a substantive due process civil rights case for
failure to act to protect her . . ."149
The facts of the DeShaney case detail a brutal history of child abuse. Born in 1979, Joshua
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DeShaney was still an infant when his parents divorced the following year. Joshua's father,
Randy DeShaney, was granted custody of him, and the two of them moved to Winnebago
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County, Wisconsin. In January 1982, Randy's second wife notified the police that Randy had
"hit the boy causing marks and [was] a prime case for child abuse."150 When interviewed by the
Winnebago County Department of Social Services (DSS), Randy denied these accusations,
and DSS dropped the matter. In January of the following year, Joshua was admitted to the
hospital with bruises and abrasions consistent with child abuse. After notifying DSS, the
hospital assembled a "Child Protection Team" consisting of several physicians, DSS staffers, a
lawyer, and others to examine Joshua's case. Although DSS obtained an order from a
Wisconsin juvenile court placing Joshua in temporary custody of the hospital, the "team"
subsequently determined that there was insufficient evidence to keep Joshua in state custody.
Instead, they recommended several informal measures for his protection, such as enrolling him
in a preschool program.
The following month, Joshua returned to the emergency room with more injuries. DSS found no
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basis for immediate action, but made monthly visits to the DeShaney residence for the next six
months. The DSS caseworker responsible for these visits recorded numerous head injuries to
Joshua during the course of the six months, but took no further action. In November of that
year, Joshua returned to the emergency room, again with "suspicious injuries."151 DSS
continued to take no action, even when, during the caseworker's next two visits to the
DeShaney residence, she was told that Joshua was "too ill to see her."152 Several months later,
in March 1984, when Joshua was four years old, his father beat him so brutally that he fell into a
coma. His life-threatening condition necessitated emergency brain surgery, which revealed "a
series of hemorrhages caused by traumatic injuries to the head inflicted over a long period of
time."153 Joshua did not die, but suffered brain damage so extensive that he will spend the rest
of his life in an institution for the severely mentally disabled.154
While Randy DeShaney was tried and convicted of child abuse, Joshua and his mother, Melody
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DeShaney, brought a federal Section 1983 lawsuit against the DSS and Winnebago County.
They based their lawsuit on substantive due process grounds, claiming that the defendants
deprived Joshua of his Fourteenth Amendment liberty rights by failing to protect him from his
father's violence, despite their knowledge of that violence. The DeShaney case eventually
made its way to the US Supreme Court in 1989. Explaining its rationale for reviewing the case,
the high court cited "the inconsistent approaches taken by the lower courts in determining
when, if ever, the failure of a state or local governmental entity or its agents to provide an
individual with adequate protective services constitutes a violation of the individual's due
process rights."155 By construing the issue broadly enough to pertain not only to child abuse
cases, but to all cases of state protective services, the Court guaranteed that its resolution
would have a significant impact on battered women's civil litigation, as well.156
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Case Resources
DeShaney v. Winnebago County Department of Social Services
Findlaw (http://laws.findlaw.com/us/489/189.html) (full text)
Oyez (http://www.oyez.org/cases/case/?case=1980-1989/1988/1988_87_154) (oral
arguments)
Harris v. McRae
Findlaw (http://laws.findlaw.com/us/448/297.html) (full text)
Oyez (http://www.oyez.org/cases/case?case=1970-1979/1979/1979_79_1268) (oral
arguments)
The majority opinion in DeShaney was authored by Chief Justice Rehnquist and joined by five
other justices, representing the Court's more conservative side: White, Stevens, O'Connor,
Scalia, and Kennedy. The Court flatly rejected the DeShaneys' due process claim by describing
the due process clause as "a limitation on the State's power to act, not as a guarantee of
certain minimal levels of safety and security;" 157 in other words, an expression of negative
rather than positive rights. Evoking the rhetoric of the right to privacy, Rehnquist's opinion
characterized the due process clause as a means of protecting individual citizens from
excessive state intervention: "Its purpose was to protect people from the State, not to ensure
that the State protected them from each other."158 The opinion also cited the controversial
1980 abortion case of Harris v. McRae159—which held that the government had no obligation to
fund abortion services for indigent patients—to assert that the due process clause confers only
negative rights, not "entitlements."160 Having painted the due process clause with this brush,
the Court readily concluded that "a State's failure to protect an individual against private
violence simply does not constitute a violation of the Due Process Clause."161
The majority opinion conceded that an affirmative obligation to protect individual citizens arises

68

when a special relationship exists between state agents and those citizens. Nonetheless, the
Court construed the nature of such special relationships even more narrowly in DeShaney than
it had previously interpreted the much more restrictive "custodial relationships."162 Specifically,
the Court rejected the DeShaneys' argument that the state's knowledge of the violent situation,
coupled with its stated intention to protect Joshua, was sufficient to establish a special
relationship and an affirmative duty of care. Instead, the opinion acknowledged only that "when
the State takes a person into its custody and holds him there against his will, the Constitution
imposes upon it a corresponding duty to assume some responsibility for his safety and general
well-being."163 According to this analysis, the due process clause is a viable source of
protection only when the state detains a person involuntarily and then deprives him or her of
"basic human needs."164 As Rehnquist explained, "The affirmative duty to protect arises not
from the State's knowledge of the individual's predicament or from its expressions of intent to
help him, but from the limitation which it has imposed on his freedom to act on his own
behalf."165
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Unfortunately for the DeShaneys, the Court's analysis rested largely on the presumption of
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individual citizens who are capable of acting on their own behalf. The majority opinion thereby
failed to address the issue at the heart of the DeShaney case: that as a four-year-old, Joshua's
"freedom to act on his own behalf" was essentially nonexistent.166 By focusing solely on the
negative rights aspect of the due process clause, however—the freedom of the individual from
excessive government intervention—the opinion rendered this fact irrelevant to its analysis. Yet
Joshua's need for assistance from government agencies was not irrelevant here, and he was
harmed as a result of the state's failure to intervene—in the same way that battered women
suffer when the privacy right is construed solely as a negative right of freedom from state
interference. In both cases, the overemphasis on protection from the state, rather than
protection by the state, removes accountability for state actors who fail to fulfill their duty of
protecting individuals in danger.
Justices Brennan, Marshall, and Blackmun dissented from the majority opinion in DeShaney. In

70

keeping with their voting on other cases the Court was hearing at this time, this core group
represented a more liberal political orientation than that exhibited by Rehnquist and Scalia
(and, to varying degrees, several of the other justices).167 In contrast to their colleagues' more
conservative rhetoric, the opinions authored by Brennan, Marshall, and Blackmun seemed to
be informed by social justice approaches that often benefited traditionally disadvantaged
groups. In DeShaney, the dissenters offered a more nuanced analysis of the balance between
state action and inaction, and between positive and negative rights, than did their colleagues in
the majority. In so doing, they developed an opinion that confirmed many of the arguments
advanced by battered women's civil litigation over the previous decade. Acknowledging the
validity of a negative rights reading of the due process clause, Brennan's dissent complicated
that reading by noting that, in many cases, once a state chooses a particular course of action, it
subjects itself to various obligations as a result. Given that "a State's actions . . . may impose
upon the State certain positive duties," he concluded that "a State may be found complicit in an
injury even if it did not create the situation that caused the harm."168
In particular, Brennan's dissent called attention to the fact that the state of Wisconsin had
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granted the DSS primary responsibility for addressing child abuse cases with an authority that
superseded that of other state or private actors. In so doing, the state "relieved ordinary citizens
and governmental bodies other than the [DSS] of any sense of obligation to do anything more
than report their suspicions of child abuse to DSS."169 The nature of this system dictated that
ultimate responsibility for child abuse cases rested with DSS, and, should DSS fail to fulfill its
duty toward a child, "no one will step in to fill the gap."170 By creating a structure whereby other
forms of recourse are displaced by the involvement of DSS, the state had created a system in
which the failure of DSS places children in an ostensibly worse position than they would have
occupied without the existence of the program.171 For this reason, Brennan's dissent
concluded that "inaction can be every bit as abusive of power as action" and that "oppression
can result when a State undertakes a vital duty and then ignores it."172 Criticizing the majority
opinion for "constru[ing] the Due Process Clause to permit a State to displace private sources
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of protection and then, at the critical moment, to shrug its shoulders and turn away," Brennan
concluded, "I cannot agree that our Constitution is indifferent to such indifference."173 In this
way, Brennan condemned the DeShaney majority for validating attitudes of noninterference in
private violence at both the state and the community level.

The Impact of DeShaney on Battered Women's Litigation
Had Brennan's analysis been accepted by a majority of the justices, DeShaney would have
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been a powerful tool for battered women and their advocates in future litigation. By calling
attention to the danger that results from reading ostensibly negative rights too simplistically, the
dissenting opinion bolstered battered women's claims that in some cases, police or other state
agents did owe them a duty of protection. Likewise, the dissent's willingness to accept state
liability for inaction as well as action would reinforce battered women's damage claims against
police who engaged in policies of non-arrest. Finally, Brennan's conclusion that state actors
who bear the responsibility of protecting citizens from harm can and should be held liable for
failing to execute that duty could have solidified the judicial foundation for battered women's
future litigation against police. Ultimately, the DeShaney dissents had all the elements of a
potentially landmark ruling for the future of battered women's civil litigation.
In reality, however, Justice Brennan was in the minority, and the majority opinion in DeShaney
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proved to be a significant blow to the battered women's movement in the civil courts. Lawyeractivists within the movement recognized the importance of DeShaney at once. Three months
after the Court issued its opinion, the NCOWFL devoted the front-page article in its newsletter,
The Women's Advocate, to explaining the opinion and assessing its impact on future litigation
by battered women.174 Subsequently, the NCOWFL issued an information packet on "The
Implications of DeShaney" that included articles on the DeShaney opinion from a wide variety
of sources, related cases, and memoranda.175 Ultimately, lawyer-activist Joan Zorza wrote a
lengthy article assessing the damage caused by the opinion and detailing several practical
approaches to battered women's litigation in its aftermath. In particular, Zorza observed,
battered women would do well in the future to avoid bringing cases on substantive due process
grounds. Instead, she suggested (as other legal scholars have subsequently done) that cases
based on equal protection grounds—that is, cases that asserted that battered women were not
protected equally relative to men or to non-battered women—would have a much greater
chance of success.176
Legal scholars responded to the opinion with equal gravity. To date, almost two hundred law
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review articles have addressed the case in some detail. Many of these have drawn explicit links
between the DeShaney opinion and the future of battered women's litigation, with titles such as
"Battered Women Suing Police for Failure to Intervene: Viable Legal Avenues After DeShaney
v. Winnebago County Department of Social Services"177 and "Battered Women's Substantive
Due Process Claims: Can Orders of Protection Deflect DeShaney?" 178 These articles offered
a variety of theories and suggestions on how battered women should proceed with civil

© 2008 Columbia University Press

www.gutenberg-e.org/rambo

26 of 48

"Trivial Complaints"

Chapter Four

Kirsten S. Rambo

litigation against police, from the most obvious courses of action (equal protection suits can still
survive DeShaney and should be pursued)179 to the most unusual approaches (the Thirteenth
Amendment prohibition against slavery may provide new avenues of legal recourse for victims
of domestic violence in the post-DeShaney context).180 Despite the anxiety these articles
generally expressed about the future of battered women's civil claims, the majority of them also
suggested alternative avenues that, while potentially difficult, had not been entirely thwarted by
the Court's holding in DeShaney.
Creative legal approaches notwithstanding, the results of battered women's lawsuits in the
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decade following the DeShaney ruling were fairly dismal. For those law enforcement agencies
clearly uninterested in responding to domestic violence calls—a disdain perhaps rooted in
misogyny as well as notions of privacy—DeShaney seemed to further justify their failure to
respond. The most immediate and conspicuous example of DeShaney's impact was in the
1990 case of Balistreri v. Pacifica Police Department.181 The plaintiff, Jena Balistreri, was
severely beaten by her husband in February 1982. While police did remove him from the home
temporarily, they refused to arrest him; furthermore, one of the officers told Jena that she
deserved the assault, and one pressured her into not pressing charges.182 Subsequently, after
repeated incidents of vandalism and harassment, Jena obtained a restraining order against her
by-then ex-husband, who responded by crashing his car into her garage. Police responded to
the scene but refused to arrest or even investigate.183 Balistreri's subsequent reports to the
police of harassment and vandalism were routinely ignored, as police officers denied the
existence of the restraining order and even hung up on her.184 After Balistreri's ex-husband
firebombed her house in March 1983, police took 45 minutes to arrive at the scene, where they
briefly questioned the ex-husband and promptly determined he was not responsible.185 For the
next two years, Balistreri was subjected to continuing telephone harassment and vandalism to
which the police did not respond.186
Jena Balistreri brought a Section 1983 claim against the Pacifica Police Department based
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primarily on due process and equal protection grounds. When her case reached the Ninth
Circuit, that court affirmed her due process claim based on its recognition of the special
relationship that existed between the plaintiff and the Pacifica police. The court based its
finding of a special relationship on the existence of the restraining order combined with the
police's ongoing awareness of the violence (via the plaintiff's repeated requests for help).187
The Ninth Circuit issued this opinion in March of 1988. In light of the 1989 DeShaney decision,
however, the circuit court amended its opinion in 1990. Noting that, in DeShaney, "the Supreme
Court limited the circumstances giving rise to a 'special relationship,'" the Ninth Circuit
concluded that Jena had not in fact established such a relationship, and therefore dismissed
her due process claim altogether.188 This amended opinion provided the first and clearest
indication of the kind of impact the DeShaney decision might have on future domestic violence
civil litigation.
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Unfortunately, Balistreri indeed proved to be the rule rather than the exception throughout the
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1990s: courts in many subsequent cases declined to rule in favor of battered women plaintiffs
as a result of DeShaney. Because the DeShaney opinion dealt most specifically with due
process and special relationship issues, the cases that suffered, most predictably, in its
aftermath were those brought on due process grounds. Courts assessing battered women's
due process claims interpreted DeShaney broadly, using it as the basis for pronouncements
such as "the state and its officials cannot be liable for simply failing, negligently or otherwise, to
take affirmative measures to protect an individual,"189 or, stated more simply, "there is no
substantive due process clause right to protection from violence perpetrated by private
actors."190 One such case was brought by the surviving family of a woman killed by her
husband directly outside the courtroom where they were about to undergo divorce
proceedings. Despite the existence of a restraining order at the time of the murder and the
sheriff's agreement (and subsequent failure) to provide police protection to the plaintiff on the
date of the hearing, the court in Duong v. County of Arapahoe191 found the family's claims to be
without merit. Relying almost exclusively on DeShaney, the court denied the existence of a
special or custodial relationship, in spite of the fact that the state had required the plaintiff to be
in the courthouse at the time of her murder.192 Cases like these effectively signaled that in the
wake of DeShaney, battered women's due process claims would be all but impossible to prove.
DeShaney's reach also extended beyond the realm of due process claims. Even cases brought
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on equal protection grounds—and therefore not necessarily subject to DeShaney's authority—
were often stymied by judges' interpretation of that case. In the 1989 case of McKee v. City of
Rockwall,193 for example, the Fifth Circuit observed that while DeShaney did not "directly bar"
plaintiff McKee's equal protection claim, it was "nonetheless relevant"194—and the court
proceeded to rely on it heavily. The court's opinion noted that because of DeShaney, police
officers still enjoyed "some discretionary authority;" 195 this authority, in turn, helped to bolster
the defendants' assertion that their arrest policies were not biased against women. Granting
police wide discretion to implement policies and procedures, the court intoned, "This is the
lesson of DeShaney: that law enforcement officers have authority to act does not imply that
they have any constitutional duty to act."196
Likewise, a 1994 equal protection case in the Eighth Circuit cited DeShaney as it voided a

79

jury's award of $1.2 million to a battered woman and her family.197 Courts' willingness to apply
the spirit of DeShaney, even to those cases with very different doctrinal bases, indicated the
extent of the setbacks that battered women's litigation had faced as a result of that ruling.
Of course, not all courts dismissed battered women's claims after DeShaney. In fact, the ruling
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in the 1990 case of Freeman v. Ferguson198 (in which a woman and her daughter were killed by
the woman's estranged husband while she had a restraining order against him) even
referenced DeShaney specifically when finding for the plaintiff. A due process case that could
have easily been thwarted by DeShaney, Freeman instead offered a reading of DeShaney that
was much less hostile to battered women. Specifically, the Freeman court found in DeShaney
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"the possibility that a constitutional duty to protect an individual against private violence may
exist in a non-custodial setting if the state has taken affirmative action which increases the
individual's danger of, or vulnerability to, such violence beyond the level it would have been
absent state action."199 While this approach was not adopted by the majority of courts, it
suggested, at the very least, that DeShaney need not be the final word on battered women's
civil suits. Likewise, battered women's post-DeShaney suits that did succeed provided hopeful
indications that, while DeShaney may have effectively closed at least the substantive due
process avenue, plaintiffs could still obtain civil relief on other grounds, primarily equal
protection claims.200

Castle Rock v. Gonzales
Ten years after the DeShaney decision came down, an escalating domestic violence situation
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in Colorado ended in tragedy. This incident and the events that preceded it—also resulting from
a father's horrific violence against his own children—would eventually provide the basis for the
Supreme Court's decision to re-examine DeShaney. On May 21, 1999, Jessica Gonzales
obtained a temporary restraining order against her husband, Simon Gonzales, directing him to
"not molest or disturb the peace of [Jessica Gonzales] or . . . any child."201 The order stated
that "the court . . . finds that physical or emotional harm would result if you [Simon Gonzales]
are not excluded from the family home," and ordered him to stay at least one hundred yards
away from the property at all times.202 On June 4, 1999, the order was served and made
permanent, and modified to outline specific "parenting time" that Simon Gonzales would be
allowed to spend with the couple's three daughters: alternate weekends, two weeks during the
summer, and, "upon reasonable notice . . . a mid-week dinner visit with the minor children [that]
shall be arranged by the parties."203
Less than three weeks later, evening of Tuesday, June 22, 1999, Simon violated the order.
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Without any prior arrangement with Jessica to see the children, he came to the home and
abducted all three girls, aged 10, 9, and 7, while they were playing outside. Upon learning of the
girls' disappearance, Jessica contacted the Castle Rock Police Department, telling them she
suspected the girls had been abducted by their father and asking them to enforce the
restraining order against her husband. Two officers were dispatched to her home, where
Jessica showed them a copy of the order and urged them to enforce it. The officers told
Jessica that "there was nothing they could do" and suggested that she call the police
department back if the children were not returned home by 10:00 that night.204
Approximately an hour later, Jessica reached Simon on his cell phone. He confirmed that the
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girls were with him at an amusement park in Denver. Jessica immediately called the Castle
Rock Police Department again to relate this new information and to again urge the police to find
and arrest Simon. The officer she spoke with refused, but suggested that she call back after 10
if the children were not returned home. At 10:10 p.m., she did just that, only to be told to wait for
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another two hours. At midnight, she called the police again, and then went to Simon's apartment
complex. Finding no one home at Simon's apartment, she called the Castle Rock Police again.
The dispatcher told her to wait there for a police officer to arrive. At 12:50 a.m., no officers had
arrived, and she went to the police station. There, an officer took an incident report but took no
further action. He then went to dinner.205
At 3:20 a.m., Simon arrived at the police station. Emerging from his truck, he began shooting at
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the police station with a semiautomatic handgun. He was quickly shot dead by the police.
Searching the truck, police found the bodies of the three girls, Rebecca, Katheryn, and Leslie,
whom Simon had murdered earlier that night.206
Jessica Gonzales brought a Section 1983 suit in federal court against the City of Castle Rock
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and the three individual officers for their failure to respond to her repeated requests for
enforcement of her restraining order.207 Her case alleged that she was denied both substantive
and procedural due process rights by the Castle Rock Police Department in their failure to
enforce the order.

208

She further claimed that the City of Castle Rock had a pattern and

practice of failing to respond properly to violations of domestic violence restraining orders.209
The district court relied heavily on DeShaney in its analysis of Gonzales's substantive due
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process claims. Writing for the court, Judge Wiley Daniel claimed that "the starting point for
analyzing the validity of Plaintiff [sic] substantive due process claim is DeShaney v.
Winnebago," which he said, reveals that "[e]ven if the State knows of an individual's
predicament or expresses intent to help an individual, its failure to protect does not violate
substantive due process."210 Judge Daniel conceded that, while "[t]he Tenth Circuit has
recognized two exceptions to the general DeShaney rule: (1) the special-relationship doctrine,
and (2) the danger-creation theory," Gonzales's case did not meet either of these criteria,
because, "[c]onsistent with DeShaney, both exceptions apply only where the State creates the
danger."

211

Specifically, Daniel concluded that the danger was a direct result of Simon

Gonzales's action, not of police inaction, and that therefore, Jessica Gonzales had failed to
state a claim of denial of her substantive due process rights.
Jessica's procedural due process claim, on the other hand, rested on a different foundation. To
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determine whether or not her procedural due process rights had been denied, the court had to
consider whether or not she had been deprived of life, liberty, or property without "appropriate
procedural safeguards."212 In this case, Gonzales alleged that "the State, by failing to enforce
the TRO [temporary restraining order] as required by [Colorado law], deprived her of the
property interest created by the TRO without proper procedure such as notice and/or a hearing
to vacate the TRO."213 In other words, Gonzales argued that the state had deprived her of a
property right without due process of law.
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For the purposes of due process analysis, "property" has been described by the US Supreme
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Court as "a broad and majestic term."214 The Court has noted that "property interests protected
by procedural due process extend well beyond actual ownership of real estate, chattels, or
money," and "may take many forms."215 Specifically, "a property interest is created when a
person has secured an interest in a specific benefit to which the individual has 'a legitimate
claim of entitlement.'" 216 In the Gonzales case, the property interest at issue was Jessica
Gonzales's expectation that her TRO would be enforced. For such a claim of entitlement to be
legitimate, the statute or other objective measure creating the claim must contain "language
[that] is so mandatory that it creates a right to rely on that language."217 In short, the property
interest cannot be based on an unfounded expectation; there must be explicit, mandatory
language granting that benefit or service.
The district court's analysis of Jessica Gonzales's procedural due process claim, therefore,

89

depended upon its opinion about whether or not she had been deprived of a property interest
without appropriate procedural safeguards. Before answering that question, the court first
wondered whether or not Jessica's expectation of the enforcement of her TRO constituted a
property interest at all—and concluded that it did not. Judge Daniel observed that Colorado's
mandatory arrest statute governing the enforcement of restraining orders required responding
officers to make a determination of probable cause before making an arrest. Since police were
required to use discretion in making that determination, he reasoned, they therefore were not
obligated by any mandatory duty. He asserted, "No Colorado law . . . holds that a valid
protective order creates a property interest that can only be removed through due process of
law."218 As such, he concluded, Gonzales had no "protectable property interest," and therefore
no basis on which to claim that the state of Colorado had deprived her of that property interest
without due process of law.219 As a result, her procedural due process claim, in addition to her
substantive due process claim, was dismissed.
Upon appeal in 2002, the Tenth Circuit agreed with the district court's analysis of Jessica's
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substantive due process claim. They disagreed, however, with regard to the procedural due
process claim. The Tenth Circuit found that the restraining order, and the statute on which it
was based—both of which explicitly command police to enforce the order—did create a
property interest worthy of constitutional protection.220 Subsequently, in a hearing en banc,221
the circuit court went even further. The majority found not only that Gonzales had a property
interest, but also that a particular process was indeed owed to her before she was deprived of
that property.222
While the district court had claimed that police's ability to use discretion in determining probable
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cause meant that the statute did not mandate any particular police action, the circuit court
strongly disagreed. Writing for the circuit court majority, Judge Stephanie Seymour stated that:
[A]n officer's determination of probable cause is not so discretionary as to
eliminate the protected interest asserted here in having the restraining order
enforced according to its terms. . . . Moreover, once probable cause exists, any
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discretion the officer may have possessed in determining whether or how to
enforce the restraining order is wholly extinguished. . . . [The responding officers]
were not given carte blanche discretion to take no action whatsoever. The
restraining order and its enforcement statute took away the officers' discretion to
do nothing and instead mandated that they use every reasonable means, up to
and including arrest, to enforce the order's terms.223

Judge Seymour's straightforward analysis of the police's duty to protect affirmed in many ways
the claims made by anti-domestic-violence activists for years. Just because police had
discretion in determining probable cause, she concluded, that discretion did not include the
option of ignoring victims' requests for help, or of choosing not to make any probable cause
determination at all.
When the city of Castle Rock appealed to the United States Supreme Court in 2005, the
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amicus briefs filed on behalf of Jessica Gonzales echoed similar sentiments. One such brief,
submitted by the National Black Police Association, Women in Federal Law Enforcement, and
others, flatly stated, "domestic violence can no longer hide behind soft language. It is not a
'quarrel,' 'spat,' or 'dispute.' It involves crimes that demand a law enforcement response,
including arrest where probable cause and legal authority exist."224 Another amicus brief,
coauthored by the National Coalition Against Domestic Violence and the National Center for
Victims of Crime, observed that "[u]ntil recently, law enforcement's under-enforcement of laws
involving domestic violence was widespread," and noted the "archaic misconceptions and
stereotypes" that have "contributed to law enforcement's failure to arrest men who were
abusing their partners or violating protective orders."225 Once again, anti-domestic-violence
activists and their allies found themselves in the position of attempting to convince the court
that the state—and specifically, law enforcement—had a duty to protect battered women from
the violence in their homes.
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Case Resources
Castle Rock v. Gonzales
Findlaw (http://laws.findlaw.com/us/000/04-278.html) (full text)
Oyez (http://www.oyez.org/cases/case?case=2000-2009/2004/2004_04_278) (oral
arguments)
The United States Supreme Court, however, ultimately disagreed. In a 7-2 decision, the Court
found that Jessica Gonzales's due process claim failed. Gonzales was not deprived of her due
process rights, the Court concluded, because she did not have a property interest in police
enforcement of her restraining order. Like the district court, the Supreme Court viewed the
matter of police discretion as a barrier to this property interest. Writing for the majority, Justice
Scalia was unconvinced that the language of Colorado's mandatory arrest statute truly required
that such orders be enforced: "We do not believe that these provisions of Colorado law truly
made enforcement of restraining orders mandatory. A well established tradition of police
discretion has long coexisted with apparently mandatory arrest statutes."
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this issue—whether a statute could truly be considered mandatory given that it granted police
the power of discretion in probable cause determinations—was central to the majority's
reasoning in the Gonzales decision.227
The dissent, authored by Justices Stevens and Ginsburg, found this reasoning to be flawed.
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Like the amicus briefs filed for Gonzales, the dissent pointed out that domestic violence
mandatory arrest statutes were a "unique case" to be considered, in light of the fact that
"[s]tates passed a wave of these statutes in the 1980's and 1990's with the unmistakable goal
of eliminating police discretion in this area."228 This context and the well-documented history of
police refusal to respond appropriately to domestic violence calls, the dissent claimed, were
crucial to an understanding of the intent of mandatory arrest statutes, such as Colorado's, that
targeted domestic violence.
Arguing for the importance of understanding this context, Justice Stevens made explicit
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reference to the problem of privacy, noting, "The crisis of under-enforcement had various
causes, not least of which was the perception by police departments and police officers that
domestic violence was a private, 'family' matter and that arrest was to be used as a last
resort."229 This clear understanding and articulation of the links between the societal concept
of privacy, the historical failure on the part of law enforcement to respond to domestic violence,
and the resulting increased danger for victims of domestic violence was unprecedented on the
United States Supreme Court. While Justices Stevens and Ginsburg were in the minority, their
expression of this argument—advanced by anti-domestic-violence activists for decades—was
a clear signal that at last this message had gotten through to at least some members of the
Court.
Building on this concept and echoing Circuit Judge Seymour's earlier analysis, Justice Stevens
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took exception to the notion that police discretion could excuse a failure to act at all:
the crucial point is that, under the statute, the police were required to provide
enforcement; they lacked the discretion to do nothing. . . . Under the statute, if the
police have probable cause that a violation has occurred, enforcement consists of
either making an immediate arrest or seeking a warrant and then executing an
arrest—traditional, well-defined tasks that law enforcement officers perform every
day.230

For these reasons, the dissent concluded, Jessica Gonzales had a property interest based on
her legitimate expectation that her court-issued restraining order would be enforced. That
property interest was worthy of constitutional due process protection, and that protection had
been denied.

© 2008 Columbia University Press

www.gutenberg-e.org/rambo

33 of 48

"Trivial Complaints"

Chapter Four

Kirsten S. Rambo

The Implications of Gonzales for Future Battered Women's Litigation
Not surprisingly, anti-domestic-violence activists responded to the Gonzales decision with
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outrage and a profound sense of disappointment. Numerous publications of the battered
women's movement featured articles explaining the decision and expressing their frustration
with the Court's ruling. The lead article of the Family Violence Prevention Fund (FVPF)
publication Speaking Up, for example, was devoted to the decision, which it denounced in
harsh terms. Quoting FVPF's President, Esta Soler, the article stated,
This damaging ruling may cause more family violence victims to live in terror, and
more domestic violence injuries and deaths.
Restraining orders aren't worth the paper they are written on when police do not
enforce them. . . . This is a sad day and a giant step backward for a nation that
had been making progress in stopping domestic violence and helping victims.231

Other movement publications expressed similar sentiments, while simultaneously seeking to
answer the question: what legal remedies are still available to victims of domestic violence
whom police fail to protect? Often, these articles sought to convey that despite the ruling,
restraining orders could still be an important means of protection for battered women, in an
attempt to counteract the media perception that Gonzales had rendered such orders
essentially meaningless.232 These authors also acknowledged, however, that when police
failed to enforce the orders, legal recourse for victims had been severely limited by the
Gonzales decision.
In Gonzales, the Supreme Court sent a clear message that the due process clause of the
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constitution was now effectively closed as an avenue through which battered women could
pursue these "failure to protect" suits. While the Gonzales decision was limited to the
procedural aspects of due process, it reinforced DeShaney in further limiting the possibility of
succeeding with such a suit on due process grounds. In fact, the Gonzales majority made this
point rather explicitly, by linking the two decisions together to draw a general conclusion about
the due process clause: "In light of today's decision and that in DeShaney, the benefit that a
third party may receive from having someone else arrested for a crime generally does not
trigger protections under the Due Process Clause, neither in its procedural nor in its
'substantive' manifestations."233
Given this reality, activist writings on still-existing remedies have focused primarily on state-
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level remedies for police failure to protect victims of domestic violence. These authors note that
traditional avenues for enforcing orders still exist: civil and criminal contempt actions, for
example, and state tort law. In some states, they note, state constitutional remedies may be
available. They even note that federal equal protection arguments such as that used
successfully in Thurman v. Torrington are still available. Likewise, substantive due process
claims may still be available to a plaintiff who can prove that the state affirmatively created the
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danger she encountered. Both of these federal constitutional remedies, however, are noted with
caution as to their limited likelihood of success, given the Court's tone in DeShaney and
Gonzales.234
Last, activists writing in the wake of Gonzales urged others in the movement to work toward
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administrative and legislative ends: improving internal police accountability systems, and
improving state tort laws. By continuing to educate law enforcement agencies and create
standards of accountability at the local level, they suggest, advocates could help to create
systems of "individualized oversight" that discipline officers who fail to comply with policies and
laws.235 Likewise, by improving state tort laws, advocates could create stronger mechanisms
by which to motivate officers to comply, and hold them accountable for failure to do so.236 In
short, despite their disappointment with Gonzales, anti-domestic-violence advocates have
continued to explore and promote a variety of legal and activist strategies for justice for
battered women.

Conclusion
The decade of the 1980s was a crucial one for litigation by the battered women's movement.
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First, two early class-action lawsuits, Bruno v. Codd and Scott v. Hart, resulted in significant
policy changes, both locally and in many other areas across the nation. Subsequently, battered
women's civil litigation proliferated, as victims of domestic violence and their advocates brought
cases on due process and equal protection grounds. Often challenged by the doctrines of
special relationship and qualified immunity, many of these suits succeeded nonetheless,
whether via judicial rulings, jury awards, or out-of-court settlements.
In 1989, the United States Supreme Court opinion in the child abuse case of DeShaney v.
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Winnebago County marked a significant turning point for battered women's civil litigation.
Definitively proclaiming that the state has no obligation to protect individuals from private
violence, the DeShaney opinion practically eliminated one of the most effective means of civil
redress previously available to battered women—Section 1983 suits based on substantive due
process claims. While most courts embraced DeShaney wholeheartedly, battered women
plaintiffs continued to find some success in the civil arena with equal protection claims,
suggesting that while DeShaney undeniably made such litigation more difficult, it did not render
it impossible. In 2005, however, when the Court revisited this issue in the case of Castle Rock
v. Gonzales, its decision closed off yet another avenue for battered women's claims, procedural
due process suits. Perhaps just as important as its substantive holding, however, is the
message the Court sent with the Gonzales decision. As the Court's second rejection of the Due
Process clause as a basis for such suits, Gonzales strongly reinforces the overall tone of
DeShaney, denying the state's obligation to protect citizens from private violence. Taken
together, these two opinions seem to send this message so strongly that lower courts may even
read the Gonzales opinion broadly to prohibit other constitutional arguments (such as equal
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protection claims), as happened in the wake of DeShaney. Whether that happens or not, it is
clear that battered women can no longer rely on such suits for civil redress. Indeed, as options
for a due-process-based remedy have all but vanished, the need for an affirmative right to
privacy becomes even more urgent.
Overall, the civil lawsuits brought during this era were premised on the fact that battered
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women were not protected by police departments equally to victims of other crimes.
Furthermore, this protection was being denied to them as a result of stereotypical ideas about
gender roles and privacy, namely, the state's refusal to invade the sanctity of the private—often
marital—home, no matter the injury to the woman inside. These suits deliberately attacked
those conceptions of privacy, urging police and judges to make women's safety a higher priority
than domestic privacy.
By insisting upon police protection for crimes of private as well as public violence, however,
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battered women and their advocates simultaneously implied that state intervention in the home
was a desirable goal. Likewise, while this phase of the movement often succeeded in blurring
the boundary between public and private spheres, plaintiffs in these suits were generally
required to prove themselves worthy of this level of state protection, most often via the
establishment of a "special relationship" with the local police. As such, these suits, which often
achieved significant gains both for individual plaintiffs and for the movement as a whole, also
reinforced a model of the state as protector. This model, while not necessarily negative, is
nonetheless imbued with elements of paternalism that are problematic for the issue of domestic
violence. Women's need for, desire for, and right to protection by the state thus creates an
uneasy tension. On one hand, the civil suits of the 1980s represent battered women and their
advocates demanding equal access to the protective power of the state to which they are
constitutionally entitled. At the same time, they resist the ideological constraints imposed by
that power, having little need for a paternalistic state response that demands that women prove
that they, or their relationships, deserve such protection. The paradox highlighted by battered
women's demands for state protection echoes larger feminist debates about women's
relationship to the state. These debates are at the core of the privacy issue for feminists who,
while recognizing the need for police protection from abusive partners, question the extent to
which state intervention should be pursued.
The history of battered women's civil litigation demonstrates the positive potential of state
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intervention in the home; namely, equal police protection for battered women. In the next
chapter, however, I will explore the flip side of this issue; in particular, the dangers that exist for
women (and men) in abusive same-sex relationships when the state enters the home. The
historical development of the legal right to privacy outlined in chapter two reveals a clear
privileging of heterosexual, married relationships. The next chapter will examine the lasting
implications of that legacy of privilege, further complicating the meaning of the "right to privacy"
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for battered women. Ultimately, given the inherent limitations of the state-as-protector model
that chapter five will help to demonstrate, I will return to the assertion of an affirmative, Libertaesque right to privacy as a potential alternative to the privacy paradox.
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